Chops PRES AOE Er - 
Se ae iN '§ + Le ag 
as fe Ne IO. ee Ee a ia os 


; at. : ’ “dy ee 
THE EDIE OFRCULy MAR 


INSURANCE 


UR RED (CE oe ae OS 


ee Se EMER TAT, BH 


WM. & Lilt 3 


ThOMAS G, PASH, aaa 
SSTRGER FLLTOT! TAU aE oy eee 
L400 United Sie Bia 
3550 lore Geko rae 

Ponocuax, As a.ulm 


PoetOrmcys Or 


Jie ER 
UNTIED STATES COURT OF APPEALS 
POR ae Ir CLRCuLT 
REPUBLIC NATIONAL LIFE INSURANCE 
COMPANY, 
Appellant, 


vee No. 22598 


HAMILTON LIFE INSURANCE COMPANY 
OreveWw YORK and FINANCIAL SECURLTY 
LIFE INSURANCE COMPANY, 

Appellees. 


an i i 


APPELLANT'S SUPPLEMENTAL BRIEF 
REGARDING JURISDICTION 

During the argument of this case on January 7, 1969, 
members of the Court requested supplemental memoranda to be 
submitted simultaneously by both counsel showing whether the 
requirements Om tederal (urisdi Cui Oxist. 

The controversy, as stated in plaintiii "S¥eomemennae 
emoeamolitied by the various exchanges of memorandayea7 7. 
Peg im arcument, consists of two counts. Tne firec ieee. 
Geclaratory judgment setting forth the respective rigphigewand 
liabilities of Republic National, Hamilton and Financial Se- 
Steewey as Participating insurers in the reinsurance Commmie: 
G@eceribed in the complaint, including a declaration hag 
Republic National is fot liable as a reinsurer because oF 
failure of consideration and fraud in the inception. In the 


iterative, it is requested that declaratory judgement Be 


See epee ocerminine thevwextent of respective liability of the 
Peete iicurers for Uwe total claim of $347,529.26 of Insurance 
Ciamms Yallegedly made upon the subject insurance policies. 

Wee stated In Republie Wational's brief, “themdisomte 
fee oomtially whether of the total claims, Republic National 
iemltable for 60% ($276,023.41), as claimed by Hamilton; or 
for 16% ($55,604.68) as contended by Republic National, with 
the remaining 64% liability ($222,418.73) to be borne by 
Fimencveal Security. 

fim the second count orf the complaint neaublie 
iWaewond! alleges that by reason Of its breach Of Contract 
Hamilton has damaged Republic National in the sum of $60,000.00. 

PeCharavery JUdrpmens gente is requested under the 
Meme ect1on conferred upon the Court by 28 U.S 7G. $ 2201. In 
Smee wo ODtaAIn such a ju@icial construction of the parvies' 
miei ty wader an insurance contract, it is néeessary for 
meee elements of federal jurisdvevion to co-exist) Seirret, 
there must be diversity of citizenship. Second, there must be 
an actual controversy between the parties to the action. Third, 
the statutory minimum amount in controversy must be present. 
Spmeecamnes & Co. v.’ Employers!’ Liability Assurance Corp., 
C.C.A.S 1848, 10. F.2d 739," 74. Bach @& these 7 quirements 
exists in the present action a demonstrated below. 

it Tee we ll -eeurled “hacer action byean= men rem co 
Geert en the extent of its liability is an actual eentrover - 
Seo licienti to vert jurisdiction in the Court.  Aetmamite 


ieerance Co. ¥. Heéworth, 300 U.S. 227, 57 Sect. Wel, 


oo 


ommeee cl; s( 1057). There, the Supreme Court stated that the 
Cmareacyer Or vite Convroversy ane? of tne issue We bew@@decvermined 
is essentially the same whether it is presented by the insured 
Ome, ste insurer. “Tt is the nature of the COMyroVerey, not 
Miemecicd Of lus presentation or the particular party who 
presents it, that is determinative." Aetna Life Insurance Co. 
Weowortn, sUpra, 244, 465. 

imiterpweting the Actna Wife Insurancem@ome eer crer th 
Seerecuie COurny of Appeals Tor the Bighth Circe ts vetecd: 

“That decision holds in effect that where™under 

Cie imowicaniee policy the insured has auvvoaees 

action against the insurer, the insurer has a 

Corresponding right tO Maintain a suNuewm@er 

the Declaratory Judgment Act to secure a judg- 

ment determining the obliveations and Bae. bietiiiwer. 

of the parties." Aetna Life Insurance Co. v. 

Veli tonene Ce). 0 1927, Sorn,2d 920 se. 
eeemese, im a2 Suit to construe liability under group insur- 
ere-weemiracts, 1t has been held that when those insured by 
the policy are asserting liability of the company and the 
GCemeany 1S denying liability claiming the policy is terminated, 
U@eSsuit involves a real and substantial controversy for deter- 
mination by declaratory judgment. Anderson v. Aetna Life 
Meowrance Co., C.C.A.4 1937, 89 F.2d 345, 347. 

Therefore, applying these standards to the present 
Gage, where Republic National has been presented with insur- 
ance claims totalling $278,023.41 which it denies it owes, or 
aw most owes only partially, and has instituted an action 


Seeincteilce COlnsurers fOr a determination Of their respective 


Pep ielivaes. voe requirement 10r an actual justrevaore 


Cemmeroversy Nas been satisfied. 

ive Mes tecMesctionsic swhether the allegalien sot 
Pooolic National's complaint show “er Min Lum eee onal 
ieee controversy of $10,000.00 required by 28 U.S.C. 
peesoe. lewmaking this determination, the allegations of the 
Gomp. aint are to be taken as stating the amount im Controversy, 
unless it appears to a legal eaten, Chat theseieir@rcercally 
Poemlece thaa tne jurisdictional amount. Hortompyeeiiberty 
Mee encunemce Co., 367 U.S. 348, 81 8.Ct. 1570573 (1961). 
lemwoerty has pee tioned the goed faith of Repubpiiewarienai!s 
Gimmeeacvions in its complaint. 

Taking the most conservative view of the complaint, 
that the amount in controversy is the difference between the 
maximum amount claimed by Hamilton and the maximum liability 
hemeemecn by Republic National, the resulting differem@eizal is 
22223. 73. This is in accord with the standard for mixing 
juemedictional amounts stated in Davis v. American Houndry 
Eepeeomeme CO.,9C.C.A.7 1938, 94 F.2d 441. There it Wee caved 
ie coe ject ichronal amouniein contract cases Tforedeciara- 
tory judgment is to be determined by the amount which it is 
sought to have declared free from doubt, that is the difference 
between what plaintiff and defendant each claim is due and 
Seas. BY this standard, the $10,000.00 minimum has been amp ly 
egtleried in this instane@ey whether under this svandard the 
emount in controversy is viewed as being $347,529.26, 


ene O23 lor $222,410. 73. 


Tt has also been stated that the jurisdictional amount 


in controversy is established where there is an actual con- 
Wager ay OYer COmtractual rights, whether contingenu or 
ipugpmidicicGed. Hardware Mutual Casualty Co. v. Sciamuz yc.C.A.5 
ieee F.2d) 779. 
| There is no apparent concern over the diversity of 
(ie paruies im this case. The Plaintiff, RepublmepNational, 
imam lexas COrporation, with 1ts principal placewerwousiness 
at Dallas, Texas. The Defendants Hamilton and Financial Se- 
CUgeeey are New York and Arizona corporations, respectively, 
Meluher of wnom has alleged a principal place of business in 
Weeas. Therefore, total diversity of citizenship exists. 

CONCLUSION 

The three requirements for the exercise of declaratory 
Geeemens jUrisdictlion are present in this case. An acgual con-— 
jeeversy exists to determine how the liability for $347,529.26 
is to be apportioned between the three insurers who are parties 
femmes Action, which should be determined by @m acuten for 
Geclaratory Meares. | 
Respectiully submitted, 

POMS Grease diin:. 

3988 North Central Expressway 

Dat tace tex ae ) (5204 

CARSON MESSINGER ELLIOTT LAUGHLIN 

& RAGAN 

1400 United Bank Building 


3550 North Central Avenue 
Phoenix, Arizona 85012 


By PKA Zee 
Rosert W. HotTland 


Attorneys for Appellant 


A cony of the foregoing Supplemental Brief has been 
Servea by Mail this /3tfe aay of January, 1OCOMpewm =. John 
fev ank Of the firm of Lewis, Roca, Beauchamp @ Linton, Tas 


West Adams Street, Phoenix, Arizona 85003, Attorneys for 


Khe a 


Appellees. 


